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Ps filed joint Federal incone tax returns for 1998
and 1999 but did not make full paynent of the tax
liabilities. On June 23, 2000, R sent Ps by certified
mail a Notice of Intent to Levy and Notice of Your
Right to a Hearing for 1998. Ps did not file a sec.
6330, I.R C., hearing request in response to this
notice. On Dec. 14, 2001, R sent Ps a Notice of Intent
to Levy and Notice of Your Right to a Hearing for 1998
and 1999. P sent R a sec. 6330, |I.R C., hearing
request dated Dec. 31, 2001, for 1998 and 1999.

I n February 2002, Ps submtted an offer-in-
conprom se. R rejected the request on the basis of
financial information submtted by Ps.

R granted Ps an equival ent hearing for 1998 and a
sec. 6330, |I.R C., hearing for 1999. During the
hearings, R requested additional financial information
fromPs by Aug. 9, 2002, to consider an install nent
agreenent. Ps failed to tinely provide the additional
information. R issued a decision letter for 1998 and a
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notice of determ nation for 1999 which concl uded t hat
t he proposed collection activities would be sustai ned.

Ps filed a petition to dispute the decision letter
and the notice of determnation. R filed a notion to
dism ss for lack of jurisdiction wth respect to 1998.

1. Held: The June 23, 2000, notice of intent to
| evy was sent to the |ast known address of Ps.

2. Held, further, Rs notion to dismss for |ack
of jurisdictionis granted. Ps did not file a sec.
6330, I.R C., hearing request within 30 days of the
June 23, 2000, notice of intent to |levy. See sec.
6330(a)(3), I.R C. The Dec. 14, 2001, notice of intent
to levy did not entitle petitioners to a sec. 6330,
|. R C., hearing. Sec. 301.6330-1(b)(2), QA-B2, QQRA-
B4, Proced. & Adm n. Regs. The decision letter
subsequent|y i ssued does not provide a basis for the
Court’s jurisdiction under sec. 6330(d)(1), I.RC  See
Moor hous v. Commi ssioner, 116 T.C 263, 270 (2001);
Kennedy v. Comm ssioner, 116 T.C 255, 262 (2001).

3. Held, further, R did not abuse his discretion
in issuing the notice of determnation for 1999, and
t he proposed collection action is sustained.

Keith Orum pro se.

Sean R _Gannon, for respondent.

OPI NI ON

HAI NES, Judge: Respondent sent petitioner Keith Oum (M.
Orum and petitioner Cherie Oum (Ms. Oum a Decision Letter
Concer ni ng Equi val ent Hearing Under Section 6320 and/ or 6330
(decision letter) for 1998 and a Notice of Determ nation
Concerning Col l ection Action(s) Under Section 6320 and/or 6330

(notice of determ nation) for 1999.
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The issues for decision are: (1) Wiether the Court | acks
jurisdiction under section 6330(d)(1) with regard to 1998; and
(2) whether there was an abuse of discretion in the determ nation
that the proposed collection action for 1999 shoul d be sustai ned.

Backgr ound

Sonme of the facts have been stipulated. The stipul ated
facts and the attached exhibits are incorporated herein by this
ref erence.

At the tinme of the filing of the petition, petitioners
resided in La Gange Park, Illinois. M. Oumhas lived at the
sanme address his entire life. M. Oumis a patent attorney, and
Ms. Oumis a zookeeper.

Petitioners filed joint Federal inconme tax returns for 1998
and 1999 on Novenber 29, 1999, and Novenber 20, 2000,
respectively, but did not make full paynments of the tax
l[iabilities when the returns were filed.

On Novenber 29, 1999, respondent assessed tax liabilities of
$63, 683 plus additions to tax for 1998. Respondent issued
petitioners three notices of demand for paynent of the 1998 tax
liabilities and additions to tax on Novenber 29, 1999, January 3,

2000, and February 7, 2000.

1 Unless otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended. Anounts are rounded to
t he nearest doll ar.
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On June 23, 2000, respondent sent petitioners, by certified
mail, a Letter 1058, Notice of Intent to Levy and Notice of Your
Right to a Hearing, for 1998 (June 23, 2000, notice). The return
recei pt for the June 23, 2000, notice was signed on June 26
2000.

On Novenber 20, 2000, respondent assessed tax liabilities of
$38, 661 plus additions to tax for 1999. Respondent issued two
noti ces of demand for paynent of the 1999 tax liabilities and
additions to tax on Novenber 20 and Decenber 11, 2000.

On January 5, 2001, petitioners entered into an install nent
agreenent for the paynent of the 1998 and 1999 tax liabilities.
Petitioners did not make all of the nonthly paynents as required
by the install ment agreenent schedule. By Decenber 2001, the
i nstal |l ment agreenent was term nat ed.

On Decenber 14, 2001, respondent sent petitioners a Final
Notice--Notice of Intent to Levy and Notice of Your Right to a
Hearing for 1998 and 1999 (Decenber 14, 2001, notice). The taxes
owed with statutory additions, as set forth in the final notice,
were $41, 435 and $44, 345 for 1998 and 1999, respectively.

M. Oumsent respondent a Form 12153, Request for a
Col | ection Due Process Hearing (hearing request), for 1998 and
1999, dated Decenber 31, 2001. On the hearing request,
petitioners stated: “Desires continuation of paynent plan. WII

contact | RS agent by phone to discuss. Have been working with
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agents in Chicago.” M. Oum proposed to Settlenment Oficer
Susan L. Muicich (Ms. Vuicich) that petitioners be permtted to
satisfy the 1998 and 1999 tax liabilities through another
i nstal | ment agreenent.

On or about February 7, 2002, petitioners submtted a Form
656, O fer in Conprom se, and Form 433-A, Collection Information
Statenent for Wage Earners and Sel f - Enpl oyed I ndi vi dual s.

On June 20, 2002, respondent sent M. Ouma letter
schedul i ng an equi val ent hearing for 1998 and a section 6330
hearing for 1999 by tel ephone for July 23, 2002, and requesting
Ms. Oumis signature on the hearing request. The June 20, 2002,
letter also stated:

You are not entitled to a Collection Due Process
Hearing for 1998. According to our records a final notice
was sent to you by certified mail for this year on June 22,
2000. 2 However, you are entitled to an equival ent hearing.
| have encl osed Publication 1660, which explains an
equi val ent heari ng.

You marked Form 12153 appealing the filed Notice of
Federal Tax Lien. You are not entitled to a hearing on this
i ssue as our records show no |ien has been fil ed.

You subsequently submtted an offer in conprom se under
doubt as to collectibility and Effective Tax Adm ni strati on.
| have returned this offer to you under separate cover. You
can resubmt your offer once you are current with filing
your tax returns. However, |let me explain why your offer

woul d not be accepted. It appears that based upon the
financial information you provided you have the ability to

2 W note that the Form 4340, Certificate of Assessnents,
Paynments, And Ot her Specified Matters, and the ACS LT11 Certified
Mai | List report that this notice was sent on June 23, 2000.
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pay in full over the life of the collection statute,
therefore there is no doubt as to collectibility. The
expl anation you provided for Effective Tax Adm nistration
does not neet the econom c hardship criteria for
consi deration of your offer.

Qur records show that you have not nmade any estinmated
paynments for 2001 and 2002. You need to get current with
your estimated tax paynments for 2002 in order for ne to
consider any collection alternatives, such as an install nent
agreenent to resolve your tax liabilities.

Pl ease make your estimated tax paynents for 2002 prior
to the conference, so that we can discuss any alternatives
to the proposed | evy action.

On July 29, 2002, respondent received a facsimle of the

conpl eted hearing request containing the signatures of M. O um

and Ms. Oum
During the July 23, 2002, hearings, Ms. Vuicich requested

fromM. Orumadditional financial information by August 9, 2002,

for the Appeals Ofice to consider M. Orum s request for another

instal |l ment agreenent. Such requested information included an

i ncone and expense report on a cash basis for M. Oums

partnership for 2002, a copy of Ms. Ounis pay statenent, copies

of the last 3 nonths of bank statenents, copies of the nobst
recent hone equity |oan and notorcycle | oan, a breakdown of
housi ng and transportati on expenses, the anmount of current State

and | ocal incone taxes, the amount of life insurance prem um and

t he anobunt of out-of-pocket health care costs.
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On July 25, 2002, Ms. Wuicich sent M. Orum conputer-
generated statenents of account for 1998 and 1999.

On Septenber 25, 2002, Ms. Vuicich reported in her Case
Activity Record that petitioners had failed to provide the
requested information. M. Vuicich also reported that M. O um
was not current with his estimted tax paynents and the financial
i nformati on she possessed was inconplete and unverified.

On Cctober 17, 2002, respondent sent petitioners a decision
letter for 1998. The decision letter stated in part:

Your due process hearing request was not filed within
the tinme prescribed under Section 6320 and/or 6330.
However, you received a hearing equivalent to a due process
heari ng except that there is no right to dispute a decision
by the Appeals Ofice in court under |IRC Sections 6320
and/ or 6330.

* * * * * * *

It has been determned that no relief is to be granted
and that the proposed enforcenent action (levy) is
sustained. You failed to provide the additional financial
information as requested in order for us to consider your
request for an installnment agreenent.

Further, the attachnent to the decision |letter stated:

You filed joint income tax returns for 1998 and 1999
wi th a balance due. You were sent a final notice of intent
to levy by certified mail for 1998 on June 22, 2000. You
entered into an installnent agreenment for $5,000 per nonth
to pay taxes due for both 1998 and 1999. Your first paynent
was due March 5, 2001

You did not make your nonthly paynments as required. A
final notice was sent to you by certified nmail on Decenber
14, 2001 for 1998 and 1999. You submtted Form 12153,
Request for a Collection Due Process Hearing, which was
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recei ved on January 4, 2002. Your request was not received
tinmely for 1998. You are entitled to an equival ent hearing
only for the proposed levy action for this year. * * *

On Cctober 17, 2002, respondent also sent petitioners a
notice of determnation for 1999. The “Sunmary of Determ nation”
st at ed:

It has been determine [sic] that no relief is to be granted
and that the proposed enforcenent action (levy) is
sustained. You failed to provide additional financial
information as requested in order for us to consider your
request for an installnment agreenent.

The attachnent to the notice of determ nation stated:

On your Form 12153, you requested the continuation of a
paynment plan. You raised no other issues on your witten
pr ot est .

Subsequent to making your request for a Collection Due
Process Hearing, you submtted an O fer in Conprom se, Form
656 under doubt as to collectibility effective tax
adm ni stration. Your offer was received February 11, 2002.
The Settlenment O ficer assigned to your case returned your
of fer because you were not in conpliance with filing
required tax returns. W had no record of your Form 1065
being filed for 1998 for Oum & Roth. The offer was
returned with a letter dated June 20, 2002 explaining this.

Keith Oum contacted the Settlenent O ficer on July 17
2002 to confirmthe tel ephone conference and declined a
face-to-face conference. The Settlenment O ficer reviewed
her letter wiwth Keith explaining the reasons why the offer
woul d not be accepted. Those reason [sic] are as foll ows:

. The reason you provided for Effective Tax
Adm ni stration does not neet the econom c hardship
criteria.

. Based upon the financial information you provided it

appears you have the ability to pay the liabilities in
full within the statutory period for collection
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. You had not nmade any estimated tax paynents for 2001
and 2002

Keith provi ded an adequate explanation why a Form 1065
for 1998 was not filed. The only other partner resigned
prior to 1998. The partnership dissolved, but Keith
continued to use the partnership federal enployer’s
identification nunber (FEIN) for reporting enpl oynent tax
returns. * * * Keith said he understood why an offer could
not be considered and expressed an interest in an
i nstal | ment agreenent.

* * * * * * *

A schedul ed tel ephone conference was held on July 23,
2002 at 10:10 a.m EST with Keith Oum The Settl enent
O ficer reviewed the information on Form 433A with himand
identified additional information needed in order to
determ ne an appropriate anount for an install nent
agreenent. The additional financial information was to be
provi ded by August 9, 2002.

* * * * * * *

We received an estimated tax paynent for 2002 in the
anount of $8,500 on Septenber 6, 2002 however; we have not
received the additional financial information nor heard from
you.

BALANCI NG EFFI Cl ENT COLLECTI ON AND | NTRUSI VENESS

You have failed to provide by an agreed deadline the
additional financial information requested. This
information is necessary in order for us to consider an
i nstall ment agreenment. Absent your w llingness to provide

this information, alternatives to the proposed |evy action
such as an installnent agreenent could not be consi dered.

* * %

On Novenber 15, 2002, petitioners sent the Court a Petition
for Lien or Levy Action Under Code Section 6320(c) or 6330(d) to
di spute the decision letter for 1998 and the notice of
determ nation for 1999. On January 21, 2003, petitioners sent

the Court an amended petition pursuant to a Court order.
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On July 30, 2003, respondent filed a notion to dism ss for
| ack of jurisdiction with respect to 1998. Petitioners filed an
obj ection to respondent’s notion.

The Court held a hearing on respondent’s notion and tri al
for this case in Chicago, Illinois, on Septenber 23, 2003, in
which M. Oum appeared. M. Oumstated that he was not
di sputing the amounts of taxes owed for 1998 and 1999 but wanted
to establish another install nent agreenment to satisfy those
obl i gati ons.

Di scussi on

Respondent’s Motion To Dism ss for Lack of Jurisdiction

Section 6331(a) provides that if any person |liable to pay
any tax neglects or refuses to pay such tax within 10 days after
noti ce and demand for paynent, then the Secretary is authorized
to collect such tax by levy upon the person’s property. Section
6331(d) provides that, at |east 30 days before enforcing
collection by way of a |levy on the person’s property, the
Secretary is obliged to provide the person with a final notice of
intent to levy, including notice of the adm nistrative appeal s
avai |l abl e to the person.

Section 6330(a) provides that the Secretary shall notify a
person in witing of his or her right to a section 6330 hearing
with the Appeals Ofice regarding the proposed levy. The witten

notice nust be given in person, left at the person’s dwelling or
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usual place of business, or sent by certified or registered mail
to the person’s | ast known address. Sec. 6330(a)(2).

Section 6330(a)(2) provides that the prescribed notice
(notice of intent to levy) shall be provided not |ess than 30
days before the day of the first levy with respect to the anount
of the unpaid tax for the taxable period. Further, section
6330(a)(3)(B) provides that the notice of intent to | evy shal
explain that the person has the right to request a section 6330
heari ng during the 30-day period under section 6330(a)(2).

Where the Appeals Ofice issues a notice of determnation to
t he taxpayer follow ng a section 6330 hearing regarding a | evy
action, section 6330(d)(1) provides that the taxpayer wll have
30 days follow ng the issuance of such determnation letter to
file a petition for revieww th this Court or a Federal D strict

Court, as may be appropriate. Ofiler v. Conm ssioner, 114 T.C.

492, 498 (2000). This Court’s jurisdiction under section 6330
depends upon the issuance of a valid determnation letter and the
filing of atimely petition for review Sec. 6330(d)(1);

Lunsford v. Conmm ssioner, 117 T.C. 159, 164 (2001).

The parties dispute whether a valid determnation |etter was
i ssued for 1998 to give the Court jurisdiction under section
6330(d)(1). Respondent argues that this Court should dismss the
case as to 1998 upon the grounds that the decision letter does

not constitute a determ nation sufficient to i nvoke the Court’s



- 12 -
jurisdiction pursuant to section 6330(d)(1). 1In objecting to
respondent’s notion, petitioners argue that: (1) They did not
recei ve the June 23, 2000, notice; and (2) the Decenber 14, 2001,
notice offered petitioners a section 6330 hearing for 1998
because it was titled a “Final Notice”.

A. Was the June 23, 2000, Notice Sent to Petitioners’ Last

Known Addr ess?

As noted above, the notice of intent to |l evy nust be given
in person, left at the person’s dwelling or usual place of
busi ness, or sent by certified or registered mail to the person’s
| ast known address. Secs. 6330(a)(2) and 6331(d)(2); secs.
301.6330-1(a), 301.6331-2(a)(1), Proced. & Adm n. Regs. The
regul ati ons under sections 6330 and 6331 reference section
301. 6212-2, Proced. & Adm n. Regs., to define “last known
address”. Secs. 301.6330-1(a), 301.6331-2(a)(1l), Proced. &
Adm n. Regs. Under section 6212, in general, the Conm ssioner is
entitled to treat the address on a taxpayer’s npbst recent tax
return as the taxpayer’s |ast known address, unless the taxpayer
has given “clear and concise notification of a different

address.” Kennedy v. Conmm ssioner, 116 T.C. 255, 260 n.4 (2001);

Abel es v. Comm ssioner, 91 T.C. 1019, 1035 (1988); sec. 301.6212-

2(a), Proced. & Adm n. Regs.
Al t hough respondent did not enter the June 23, 2000, notice
into the record, as proof of its mailing respondent provided

petitioners’ Form 4340, Certificate of Assessnents, Paynents, and
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O her Specified Matters, for 1998, which reported that the notice
of intent to |l evy was issued on June 23, 2000, and a return
recei pt was signed on June 26, 2000. That certificate is
“generally regarded as being sufficient proof, in the absence of
evidence to the contrary, of the adequacy and propriety of

noti ces and assessnents that have been nmade.” Gentry v. United

States, 962 F.2d 555, 557 (6th Cr. 1992); see Schroeder v.

Conmi ssioner, T.C. Meno. 2002-190; Kaeckell v. Conm ssioner, T.C.

Meno. 2002-114. Further, respondent provided an ACS LT11
Certified Mail List for 1998 which reported that a Notice of
Intent to Levy and Notice of Your Right to a Hearing was sent to
petitioners by certified mail at “LaG ange Park, |IL 60526-134603"

on June 23, 2000. See Weber v. Commi ssioner, 122 T.C. 258, 259

n.3 (2004).

We al so note that the parties stipulated that petitioners
filed a tax return for 1998 before the June 23, 2000, notice was
issued, and M. Oumreported on his offer-in-conprom se
application that he had been “current” with his tax liabilities
from 1981 until 1998. M. Oumstated on his Form 433-A that he
has |lived at the same address his entire life. On the basis of
the record and the Comm ssioner’s practice of using the address
of a taxpayer’s nost recently filed tax return as the |ast known
address, we find that the address used for the June 23, 2000,

notice was petitioners’ |ast known address.
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The only evidence that petitioners presented is testinony
fromM. Oumthat he and Ms. Orumdid not receive the June 23,
2000, notice.® That testinobny is inconsistent with the evidence
on the record. After observing M. Orumis deneanor at trial, the
Court found his testinmony, on this point, not credible. M. Oum
pointed to petitioners’ address listed on Ms. Vuicich's Case
Activity Report which incorrectly listed petitioners’ ZI P Code.
We note that: (1) the Case Activity Report was created after the
June 23, 2000, notice was sent to petitioners; and (2)
respondent’s official certified mailing list that reported the
mai | i ng of the June 23, 2000, notice listed the correct ZI P Code.
Therefore, we do not accept M. Oums testinony on this point
and find that the June 23, 2000, notice was sent to petitioners’
| ast known addr ess.

B. Does the Court Lack Jurisdiction Over 1998?

Petitioners argue that the Decenber 14, 2001, notice offered
them a section 6330 hearing for 1998 because it was titled a
“Final Notice” and the Conm ssioner can send only one notice of
intent to | evy under section 6330(a)(1). W disagree.

Section 6330(a)(1l) provides, in relevant part, that the
noti ce before levy “shall be required only once for the taxable
period to which the unpaid tax specified in paragraph (3) (A

relates.” Petitioners msinterpret this sentence. W interpret

3 Ms. Oumdid not appear at trial.
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this sentence to nean that the Comm ssioner need send only one
notice of intent to levy for a taxable period. The Comm ssioner
may i ssue nore than one notice of intent to levy to a taxpayer.
See sec. 301.6330-1(b)(2), QA-B2, Q®A-B4, Proced. & Adm n. Regs.
Al t hough nore than one notice nay be issued, the taxpayer is
still entitled to only one hearing for the rel evant tax period.
Sec. 6330(b)(2); sec. 301.6330-1(b)(1), Proced. & Adm n. Regs.

This interpretation is buttressed by the regul ati ons under
section 6330, which provide:

QB2. 1Is the taxpayer entitled to a CDP hearing when
the IRS, nore than 30 days after issuance of a CDP Notice
under section 6330 with respect to the unpaid tax and
periods, provides subsequent notice to that taxpayer that
the IRS intends to |l evy on property or rights to property of
the taxpayer for the sane tax and tax periods shown on the
CDP Notice?

A-B2. No. Under section 6330, only the first pre-Ievy
or post-levy CDP Notice with respect to the unpaid tax and
tax periods entitles the taxpayer to request a CDP hearing.
| f the taxpayer does not tinely request a CDP hearing with
Appeal s following that first notification, the taxpayer
foregoes the right to a CDP hearing with Appeals and
judicial review of Appeals’ determnation with respect to
levies relating to that tax and tax period. The IRS
general ly provides additional notices or rem nders (rem nder
notifications) to the taxpayer of its intent to | evy when no
collection action has occurred within 180 days of a proposed
| evy. Under such circunstances, a taxpayer may request an
equi val ent hearing as described in paragraph (i) of this
section.

* * * * * * *

QB4. If the IRS sends a second CDP Notice under
section 6330 (other than a substitute CDP Notice) for a tax
period and with respect to an unpaid tax for which a CDP
Noti ce under section 6330 was previously sent, is the
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t axpayer entitled to a section 6330 CDP hearing based on the
second CDP Notice?

A-B4. No. The taxpayer is entitled to only one CDP
heari ng under section 6330 with respect to the tax and tax
period. The taxpayer nust request the CDP hearing within 30
days of the date of the first CDP Notice for that tax and
tax peri od.

Sec. 301.6330-1(b)(2), Q&A-B2, Q&A-B4, Proced. & Adm n. Regs.

On June 23, 2000, respondent sent petitioners a notice of
intent to levy for 1998 at their |ast known address. Petitioners
did not send a hearing request until Decenber 31, 2001, which is
beyond the 30-day filing period required by section 6330(a)(3).

Section 6330 does not authorize the Comm ssioner to waive the

time restrictions inposed therein. Kennedy v. Conm ssioner, 116

T.C. at 262. The fact that respondent, after the term nation of
the intervening install ment agreenent, sent petitioners a second
notice of intent to |l evy on Decenber 14, 2001, did not entitle
petitioners to a hearing as contenpl ated under section 6330(b).
See sec. 301.6330-1(b)(2), Q%A-B2, Proced. & Adm n. Regs.

Under the circunstances, respondent was not obliged to
conduct a section 6330 hearing as contenpl ated under section
6330(b). See sec. 301.6330-1(i)(1), Proced. & Admin. Regs. In
pl ace of the section 6330 hearing, the Appeals Ofice granted
petitioners an equivalent hearing for 1998. 1d. Thereafter, the
Appeals Ofice issued a decision letter to petitioners stating

that the proposed collection action was sustained. [d. The
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decision letter does not constitute a notice of determ nation
under section 6330(d) (1) which would provide a basis for
petitioners to invoke the Court’s jurisdiction for 1998. See

Moor hous v. Conmm ssioner, 116 T.C. 263, 270 (2001); Kennedy v.

Conmi ssi oner, supra at 263.

This case is distinguishable fromCraig v. Conm ssioner, 119

T.C. 252 (2002), in which we held that we had jurisdiction under
section 6330(d) (1) when the Appeals Ofice issued a decision
letter to the taxpayer. [1d. at 259. 1In Craig, the Comm ssioner
mai l ed to the taxpayer a notice of intent to |l evy on February 22,
2001. 1d. at 254. On March 17, 2001, the taxpayer tinely
requested a section 6330 hearing by mailing the Comm ssioner a

| etter acconpani ed by unsigned Forns 12153. 1d. at 255. On My
6, 2001, the Comm ssioner received signed Fornms 12153 but granted
t he taxpayer only an equivalent hearing. 1d. at 255-256. A
decision letter was then issued to the taxpayer follow ng the
equi val ent hearing. 1d. at 256. The Court held that “where
Appeal s issued the decision letter to petitioner in response to
his tinmely request for a Hearing, we conclude that the ‘decision
reflected in the decision letter issued to petitioner is a
‘determ nation’” for purposes of section 6330(d)(1).” 1d. at 259.
In the instant case, petitioners did not tinely request a section

6330 hearing in response to the June 23, 2000, notice. As a
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result, we do not conclude that the decision in the decision
letter is a determnation for purposes of section 6330(d)(1).

W w il grant respondent’s notion to dismss for |ack of
jurisdiction as to 1998 because the petition was not filed in
response to a notice of determ nation sufficient to confer
jurisdiction on the Court under section 6330(d)(1).

1. Respondent’s Determination for 1999

Petitioners argue that respondent abused his discretion in
the determnation to sustain the proposed collection action for
1999 because respondent refused to process petitioners’ offer-in-
conprom se and rejected petitioners’ request for an install nent
agr eenent .

As di scussed above, before a |l evy may be nade on any
property or right to property, a taxpayer is entitled to notice
of intent to levy and notice of the right to a fair hearing
before an inpartial officer of the Appeals Ofice. Secs. 6330(a)
and (b) and 6331(d). |If the taxpayer requests a section 6330
hearing, he may raise in that hearing any relevant issue relating
to the unpaid tax or the proposed | evy, including challenges to
t he appropriateness of the collection action and “offers of
collection alternatives, which may include the posting of a bond,
the substitution of other assets, an installnent agreenment, or an
offer-in-conpromse.” Sec. 6330(c)(2)(A). A determnation is

t hen made which takes into consideration those issues, the
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verification that the requirenents of applicable |aw and
adm ni strative procedures have been net, and “whet her any
proposed coll ection action balances the need for the efficient
collection of taxes with the legitimate concern of the person
that any collection action be no nore intrusive than necessary.”
Sec. 6330(c)(3).

Petitioners raise issues only as to collection alternatives,
in that they dispute respondent’s rejection of another
instal |l ment agreenent and rejection of an offer-in-conprom se.
We review the determ nation for an abuse of discretion because

the underlying tax liability is not at issue. Lunsford v.

Comm ssioner, 117 T.C 183, 185 (2001); Nicklaus v. Conmm ssioner,

117 T.C. 117, 120 (2001).

Respondent’ s rejection of another installnment agreenent for
petitioners was not an abuse of discretion. Installnent
agreenents are based upon the taxpayer’s current financial
condition. See 2 Admnistration, Internal Revenue Manual (CCH),
sec. 5.19.1.5.4.1, at 18, 299-65. Respondent’s determ nation was
based on information petitioners provided to Ms. Vuicich. See

Schul man v. Commi ssioner, T.C Meno. 2002-129. At the section

6330 hearing, Ms. Wuicich requested from M. O um additional
financial information by August 9, 2002, for the Appeals Ofice
to consider M. Ounis request for another installnent agreenent.

Petitioners failed to tinely respond to Ms. Vuicich's request.
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As discussed with M. Orumat the section 6330 hearing, M.
Vui ci ch found the information provided on petitioners’ Form 433A
to be inconplete and unverified. W find that the Appeals
of ficer could have reasonably rejected an install nent agreenent
proposal by petitioners on the basis of petitioners’ failure to
make the required nonthly paynents on the initial January 5,
2001, installnment agreenent that was term nated, and petitioners’
failure to tinmely provide the requested information to M.
Vuicich in order for her to consider another install nent
agr eenent .

Addi tionally, respondent’s determ nation not to enter into
an offer-in-conprom se agreenent with petitioners was not an
abuse of discretion. Section 7122(a) authorizes the Secretary to
conprom se any civil case arising under the internal revenue
|aws. The regulations set forth three grounds for the conproni se
of aliability: (1) Doubt as to liability; (2) doubt as to
collectibility; or (3) pronotion of effective tax adm nistration.
Sec. 301.7122-1T(b), Tenporary Proced. & Adm n. Regs., 64 Fed.
Reg. 39024 (July 21, 1999);“ see sec. 7122(c)(1). Doubt as to
ltability is not at issue in the instant case.

The Secretary nay conpromse a liability on the ground of

doubt as to collectibility when “the taxpayer’s assets and incone

4 Final regulations under sec. 7122 were pronul gated
effective for offers-in-conprom se pending on or submtted on or
after July 18, 2002. Sec. 301.7122-1(k), Proced. & Adm n. Regs.
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are less than the full anmount of the assessed liability.” Sec.
301.7122-1T(b)(3) (i), Tenporary Proced. & Adm n. Regs., supra.
Additionally, the Secretary may conprom se a liability on the
ground of “effective tax adm nistration” when: (1) Collection of
the full liability will create econom c hardship; or (2)
exceptional circunstances exist such that collection of the ful
liability will be detrinmental to voluntary conpliance by
taxpayers; and (3) conprom se of the liability will not underm ne
conpliance by taxpayers wth tax laws. Sec. 301.7122-1T(b)(4),
Tenporary Proced. & Adm n. Regs., supra; see 2 Adm nistration,
I nternal Revenue Service (CCH), sec. 5.8.11.2, at 16, 385-15
(taxpayer’'s liability may be eligible for conprom se to pronote
effective tax admnistration if not eligible for conprom se based
on doubt as to liability or doubt as to collectibility, and
t axpayer has exceptional circunstances to nerit the offer).

Ms. Vuicich reviewed petitioners’ submtted financi al
informati on and determ ned that an offer-in-conprom se was not
appropriate on the basis of doubt as to collectibility and
pronotion of effective tax admnistration. M. Wuicich
communi cat ed her determnation to M. Oumin the June 20, 2002,
letter. In a later tel ephone conversation, M. Oumtold M.
Vui ci ch that he understood why an offer-in-conprom se could not
be considered. W received as an exhibit the financial

informati on before Ms. Vuicich and find that she coul d have
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reasonably concluded that there are sufficient incone and assets
to satisfy the tax liability. On the basis of respondent’s
consideration of petitioners’ information, we conclude that
respondent’s refusal to enter into an offer-in-conprom se was not

an abuse of discretion. See Crisan v. Conm ssioner, T.C. Meno.

2003-318 (held the Comm ssioner’s refusal to enter into an offer-
i n-conprom se was not an abuse of discretion on the basis of a
review of the financial information submtted to the Appeal s

of ficer).

As a result, we hold that the determ nation to proceed with
collection for 1999 was not an abuse of respondent’s discretion,
and the proposed collection action is sustained.

I n reaching our holdings herein, we have consi dered al
argunents nade, and, to the extent not nentioned above, we
conclude that they are noot, irrelevant, or wthout nerit.

To reflect the foregoing,

An appropriate order and

decision will be entered.




